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o400 HEOBXITHOCTI 3AKOHOAABYOI'O 3AKPIIIJIEHHS ITUTAHD,
NOB’A3AHUX 3 PO3KPUTTAM 3JIOYUHIB (3A AHAJII3OM AISAJIBHOCTI
HIJIPO3JILJIIB KAPHOI'O PO3HIYKY OBC YKPATHH)

binaee B. O.

Joneywvkuil opuouunuii incmumym MBC Ykpainu
M. loneywk, Yxpaina

VY crarri 3 poaHai30BaHO 3aralibHi MOJOKESHHS, 1[0 PETIAMEHTYBAIH PO3KPHUTTS 3JIOUMHIB 0 HAOyTTS
yrHHOCTI KpruMiHaIbHUM MponecyaabHUM KOJeKcoM Ykpainu. JloBeaeHa HeoOXiIHICTh 3aKOHOIABUOTO 3aKpi-
IUICHHSI TUTaHb, [IOB’SI3aHUX 3 PO3KPUTTSM 3JI0YMHIB B HOBUX ITPABOBUX YMOBAX.

Knrouosi cnoea: po3KpuTTs 3709HHIB, OTNIEPATHBHO-PO3IIYKOBOTO 3ar100iraHHsI 3I04MHAM, ITiIPO3/ILIH Kap-
HOTO PO3LIYKY, TPOTHIiS 3MTOYUHHOCTI.

Bemyn. Tlpotarom 6ararsoX pokiB (pyHKITIOHYBaHHS TPAaBOOXOPOHHOI CHCTEMH YKpaiHH,
PO3KPHUTTS 3JIOYHHIB 3aJIMIIATIOCH TOJIOBHUM TTOKa3HUKOM, III0 BiOOpakaB pe3y/IbTaTHBHICTH
pOOOTH HE JIAIIIE OTEePATHBHUX IMIAPO3ILUTIB Ta IX OKPEMEX MPAIliBHUKIB, aJie ¥ Miapo3IiTiB
MUTiIii TpOMaaChKOi Oe3IeKH, CIICTBA Ta IHMMX. 3aKOHOJABCTBOM YKpaiHH, TIEpII 3a BCE,
3akoHOM «IIpo omepaTuBHO-PO3MIYKOBY HiSUTBHICTEY, PO3KPUTTS 3JIOUYMHIB BU3HAYAIOCH SIK
OCHOBHHI 00OB’S30K OMEpaTHBHUX MiApo3aiaiB. Oxpemi HOpMaTHBHO-TpaBoBi aktn MBC
VYKpainu B pi3Hi yacu BU3HAYaIM Te, KW 37I0YMH MOTPIOHO BBAKATH PO3KPHTHUM, & TAKOXK
TIOB’s13aHi 13 1AM TIUTAHHS O0COOMCTOTO PO3KPUTTS 3JIOYMHY Ta YIACTi B PO3KPUTTI. 3PEIITOI0
yCsl CUCTEMa OLIIHKH JIsUTbHOCTI IiPO3/UTIB KPUMIHAIBHOI MUTIIIT JIOHEIaBHA Oyi1a o0y 10-
BaHa caMe Ha aHaJli3i MOKA3HHUKIB PO3KPHUTTS 3N0YHHIB. B po0OTI Ciry)01 KapHOTO PO3HIyKY
Taka cucteMa Oylia MOKJIaJIeHa B OCHOBY ITiJIBEICHHSI TTIJICYMKIB 32 pe3yibraraM iX JisTbHOCTI
1 T03BOJISLIIA:

[Mo-nepiie, 31MCHIOBATH TIOCTIHHY OIIHKY SKICHMX Ta KUIBKICHUX TTOKA3HUKIB POOOTH
KO’KHOT'O OKPEMOT'0 OIIEPaTUBHOTO MPAI[IBHUKA Ta IMIPO3ILIOM B I[LJIOMY.

[Mo-npyre, cripusiia BioOpakeHHIO 00’ €KTHBHOTO Ta 3pPO3yMIJIOT0 CTAHOBHMIIIA IIOJI0 CTaHY
NPOTH/IIT 3MTOYMHHOCTI CHUJIAMH KOXKHOTO 3 MIIPO3ALTIB Y MPIOPUTETHUX HANPAMAX iX JAisTb-
HOCTI — BHUSIBJICHHSI Ta PO3KPUTTSA TSDKKHX Ta OCOONMBO TSDKKUX 3JI0YHHIB MPOTH OCOOW Ta
BJIACHOCTI.

Buknao ocnosnoeo mamepiany. 3 HaOyTTsIM yMHHOCTI KpuUMiHAaIBHOTO MpOIECyanbHOTO
KOZIeKCY YKpaiHU CHTYyallisi IPUHIMIIOBO 3MiHKMIAch. Y 3akoH «lIpo onepaTtnBHO-pPO3LIYKOBY
JUSUTBHICTEY) BHECEHO CYTTEBI 3MIHHM, BIIMOBIJHO JIO SIKMX 3/IIHCHEHHS ONEPaTHBHO-PO3IIIY-
KOBHX 3aXOZiB 3 METOIO PO3KPHUTTS 3JI0YMHIB BUITYUEHO 3 MEPENiKy 000B’s3KiB ONepaTHBHUX
migpo3ainiB. Taki 3MiHU, 00 €KTUBHO, MPOIUKTOBAHI HEOOXIMHICTIO MPUBEICHHS MPABOBUX
HOpM, 110 pertameHTytoTs OPJ] y BignosiaHicTs 10 Bumor unHHOTO KIIK, sikum nependaveno,
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110 TOCYIOBE PO3CIiTyBaHHSI Mae OyTH po3Iodare Bifpa3y K ICIIS BUSBICHHS YITOBHOBAXE-
HO¥O TTOCAIOBOIO 0CO00T0 3 OYAB-IKOTO JDKEpera JaHUX, SIKi CBiTYaTh PO BUMHEHHS 3JI0THHY.
[Ipote Taki HOBOBBEAECHHS CYTTEBO BIUTMHYJIH Ha OpPTaHi3aliifHi OCHOBH JisUTHHOCTI OTIEpaTHB-
HUX TIIPO3AUTIB.

[ligpo3minm KapHOTO PO3NIYKY € OCHOBHOIO JIAHKOIO OTIEPATHBHO-PO3IITYKOBOI MPOTHIIL
HaMOUTHII TOIUPEHNM Ha HeOe3MEeIHIM 3JI09MHaM TIPOTH 0COOM Ta MPoTH BiacHocTi. CydacHi
poOIeMy HOPMATUBHOTO Ta OPTaHI3aIliHOTO 3a0€e3MEUCHHS X MisSUTBHOCTI MOYKYTh HETaTHB-
HO BIUTMHYTH (Ta BK€ BIUIMBAIOTH) HA CTaH KPUMIHOTEHHOI 00CTaHOBKH B YKpainu. OmHi€ro 3
Takux MpodsieM € hakTUYHA BIJACYTHICTh MOMJIMBOCTI OI[IHIOBAHHS HisTIBHOCTI ONEPaTHBHUX
MPAIIBHUKIB 3a MOKAa3HUKAMH, 1110 00’ €KTHBHO BiJ00OPaXar0Th MPOBEICHY POOOTY HIOI0 MPO-
TU/IT 37T0YMHHOCTI — 32 pe3yJIbTaTaMy PO3KPUTTS 3104YHHIB. Lle Bi3Haua€e akTyanbHICTh PO3IIIs-
Jy TIJTHATHX Y CTaTTi MUTaHb.

PO3KpUTTS 31104MHIB TOBTHIA Yac 3aJIMIIANOCH KITFOUOBHM aCTIEKTOM HAYKOBUX JIOCIIIKEHb
Mpo0IIeM OTIepaTHBHO-PO3IIYKOBOT MMPOTHIIT 3M0UMHHOCTI. JIMIIIe 32 pOKY HE3aJIe)KHOCTI 3a Ha-
MPSIMOM PO3KPHUTTS 3JI0YMHIB MIAPO3IiIAMU KaPHOTO PO3LIYKY Oyi10 3axuieHo 17 kaHmuaar-
CBKHUX JIMCEpPTALliil Ta OIHa JOKTOPChKa. Tak, BaroMuii BHECOK B PO3POOKY MUTAHb PO3KPHUTTS
3JI0YMHIB 32 MPIOPUTETHUMH HAMPSIMU JISTTBHOCTI KAPHOTO PO3LIYKY 3IiHCHEHO 3aBISKU KOM-
IUIEKCHUM JtociipreHHs M biprokosa I M. [1], ['aona O. A. [2], ['opbadescbkoro B. 4. [3; 17],
Hinenko C. B. [4], €snokimosa B. M. [5], XKypasnsosa A. 0. [6], Konomiko I. M. [7], JlicoBo-
ro A. T [8], Mexusoro B. I1. [9], Menemesa C. b. [10], Mucnoseskoro 1. 1. [11], Mumaxa b.
®. [12], Mopoza O. O. [13], CumroroBa B. O. [14], Cunsscsroro C. M. [15], Teniituyka B. I.
[16] Ta 1. YncenbHi HayKOBi JOCTIPKEHHS CIIPUSUTH BUPOOJICHHIO Ta arpodariii Ha MpakTyLi
e(eKTUBHOT METOANKH PO3KPUTTS OKPEMHUX BHUIIB 3JI0YHHIB, 110, Y MiJACYMKY, SIK MU BBAXKAEMO,
MO3UTUBHO BIUIMHYJIO HA pe3y/IbTaTd MPOTHIil 3104nHHOCTI. [IpoTe KapAnHanpHa, a TAKoXK, B
3HAYHIH Mipi, OpraHi3aliifHO HE MiArOTOBIEHA 3MiHA MIPABOBHX YMOB (DYHKLIOHYBaHHS OIle-
PaTHBHUX MiJPO3ALIIB, PO IO BXKE HIIIOCS Ha TIOYaTKYy, CTaBUTh MiJ] CYMHIB iCHYBaHHS Mpa-
BOBUX MOXJIMBOCTEH €(DeKTUBHOI JAiSUIHOCTI IMiJPO3/LTIB KAPHOTO PO3MIYKY IOAO 3aXHCTY
rpoMaJ Bijl HAO1LIbII HEOE3MeUHNX KPUMIHATIbHHUX TOCATaHb.

MerToto cTarTi € JoBeIeHHS HEOOXiTHOCTI 3aKOHOIaBUOT0 3aKPIIIICHHS MOHSTTS Ta 000B’513-
KiB PO3KPHTTS 370YMHIB HA NPHUKJIAAl aHATi3y TISUIBHOCTI MiAPO3/LIiB KaPHOTO PO3LIYKY Op-
raHiB BHYTPIIIHIX CIIpaB YKpaiHu.

[ndopmarist 11 pozaymis:

«Buopa wmicist excriepriB Pagun €Bponu obroBopuna 3 npeicTaBHUKaMH MapIaMeHTChKO-
r0 KOMITETy 3 MUTaHb 3aKOHOIABYOTrO 3a0e3MeUeHHs PABOOXOPOHHOI AiSUIBHOCTI MOJabIIe
pedopmyBaHHS KpUMiHATBHOI rocTHIlI. [10BITOMIISIETBCS, IO KOHCTPYKTHBHOTO JIialioTy HE
BUHIIUIO — TIPEICTABHUKY KOMITETY BiJ OTO3MIIii 3BETM AUCKYCIFO 0 CKapr Ha Aii BIajau Ta
KPUTHKY HOBOro KpHMiHaIBHOTO MpoLecyanbHOTro KOAeKey...». Tonosa komiteTy Koskemsikin
A.: «Mu NOBHMHHI 3BE€pHYTH Ballly yBary Ha Te, [0 CbOTO/HI 0arato BUIaKiB BUKPUBIEHOTO
3anposakeHHst HoBoro KITK. ['eHepanbHuii MpoKypop BHIC 3MiHH JI0 IHCTPYKIIIT PO TIOPSIOK
BEJICHHS PEECTPY, 110 HaJa€ MPABO IIPABOOXOPOHHUM OpraHaM Ha IPOTs3i CEMH JHIB IPOBOIH-
tH He niependadeny KIIK mepeBipky. LIst iHCTpyKITist 3HIBEUHIIa TOJIOBHY i7IEf0 ITHOTO 3aKOHYY.
«...Hapomauii nenyrar Cepriit Cac mimoB imme aimi. Big3HaumBImM, 110 TCIs TPUAHATTSI HO-
Boro KIIK 3pic BIUMB mpoKyparypy Ha CIiT4nX, BiH IPHAIIOB 10 HECHIOIIBAHOTO BUCHOBKY,
«1o gucensHl HopMu KIIK nmpusBenw go moripimenHs cuTyarii y 60poTs0i 3 KpUMiHATEHAMHA
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3nmounHamMmy. [lomiOHa 3asBa BUKJIMKANA MTOAWB TPHCYTHIX eKCHepTiB. «HameBHO 5 He 103po-
3ymiB. Houit KIIK yckmamHioe po3KpuTTS 3M09HMHIB? SIKIO CTamo CKIagHIE pO3KPHUBATH
3JI0YHMHU, CTAJI0 MEHIIIe MOXJINBOCTEH 151 370BKHUBaHb. S BrieBHeHNU — 11eii KIIK kparme, Hixk
TOH, 10 OYB paHiIe...», — 3aIBUB KOHCYJIBTAHT MpoekTy Epik Craninze... PasoM 3 ThM, mokw-
JAal0uM 3aJly 3aciiaHb npeacTaBHUKU Paqu €Bponu BUIIAAAIN HE3a10BOJICHUMU. « 5] IpaBuiib-
HO 3p03yMiB, 110 iM He TtogobaeThest Hopuid KITK? Sk mparroBaTs 3 TAKUMHE JIFOIBMH, 31a€ThCS
OIIVIH 3 JICTTyTAaTiB OyB IT STHUMY», — 00ypIOBaBCS OMH 3 eKcriepTiBy [18]. Bin cebe, sk oriuamit
po3BuTOK myMKH Epika CBaHimze, MOXKEMO JIMIIIE JOIATH, IO SKIIO B IEPCIICKTHBI TIPABOOXO0-
POHIII HE 3MOXKYTh PO3KPHBATH 3JI0YMHH, TO MOXITMBOCTI JUISI 3I0B)KUBAHb 3HUKHYTh B3araJi. ..

[MoTpiOHO 3a3HAYMTH, 11O B OTIEPATHBHO-PO3IIYKOBIH HAyIll PO3KPUTTS 3JI0YUHIB IIEPEBAK-
HO PO3IVISJAETHCS Y KOHTEKCTI MPOTHUIIT OKPEMUM BUJIaM 3JI04MHHOT JisibHOCTI. Lle, B cBOtO
Yepry, BU3HAYAE TIEBHI OCOOIMBOCTI OKPEMHUX MOHSTIHUX KOHCTPYKIIH, OB’ I3aHUX 3 HAYKO-
BUM BH3HAYCHHS Ta KOHKpETH3aLi€lo ioro 3micty. [IpoTe, B KOHTEKCTI HAIIOTO JOCIIHKEHHS,
NIepLIOYEProBY IIHHICTh CTAHOBJIATH CaMe MPABOBI MUTaHHS. A TOMY, B IIEPIIY Yepry, 3’scye-
MO 0COOJIMBOCTI Cy4acHOT HOPMaTHBHO-IIPABOBOT peryiaMeHTallii HOHATTS Ta 3MIiCTY PO3KPHTTS
3JI0YHHY.

VY ynaHOoMy KITK BHKOPHCTOBYETHCS CHHOHIMIYHE JJO HBOTO MOHSITTS «PO3KPHTTS 37I0UHH-
HOI JIISUTLHOCTI» y Ha3Bl HEIIACHOI CIIiUOi JIii, sika nependadeHa y crarti 272 «BukoHaHHS
CTICIIAILHOTO 3aBAAHHS 3 PO3KPUTTS 37I0YMHHOI TISITBHOCTI OPraHi30BaHOI IPYIHN YK 3II0YMHHOT
opraHizamii». 3a 3MiCTy Ii€] HOpMH BUILIMBAE: 1) POSKPUTTS 3IOUYMHHOI JisTTBHOCTI MOYKITHBE
JIMIIE B MEKaX KPUMIHAIEHOTO [IPOBA/LKEHHSI, TOOTO KoM (PaKT BAMHEHHS 3JI0YMHY B)KE BCTa-
HOBJICHO; 2) PO3KPUTTS 3JI0YMHHOI 3/IIHCHIOETHCSI HIUISIXOM HErIacHOTo Ta (a00) KOHCHipaTHB-
HOTO OTPUMAaHHSI BIZIOMOCTEH, pedeii 1 JOKyMEHTH 0C00010, SIKa BUKOHYE CIielliajibHE 3aBIaHHS,
Oepyuu y4acTb B OpraHi3oBaHil rpyIi 4 3J0YMHHIN opraHizalii, ado € iX y4aCHHKOM.

Hopmu unaHOTO 3aKkoHy «IIpo onepaTnBHO-PO3UIYKOBY HisUIBHICTEY HE PO3KPUBAIOTH MO-
HATTA «PO3KPUTTS 3J0YMHY», a00 «PO3KPHUTTA 3JI0YHMHIB», TA HE MICTUTh TaKUX CIIOBOCIIO-
ayuenb B3araini. IIpore y monepenniii penakuii 1poro 3akony (o npuidHsTTs HoBoro KIIK)
CIIOTYUYECHHS «PO3KPUTTS 3JI0YMHIB» 3YCTpidanocs y CTaTTi 7, SKOIO BU3HAYABCS, 30KpeMa,
000B’SI30K ONepaTHBHUX MiAPO3/LIIB 3AIHCHIOBATH OTIEPaTHBHO-PO3IIYKOBI 3aX0A1 LIOJ0 PO3-
KPHUTTS 3JI04MHIB, a TAKOX 31HCHIOBATH B3a€MOIII0 MK COOOIO Ta IHIIMMH IPABOOXOPOHHUMH
OpraHaMy 3 METOIO LIBUKOTO i HOBHOT'O PO3KPUTTSI 3I04MHIB Ta BUKPUTTS BUHHUX. Kpim TorO,
y ctarti 9 «l'apaHTii 3aKOHHOCTI TiJ] Yac 3O1HCHEHHS ONEepaTHBHO-PO3IIYKOBOI JisIIbHOCTI»
HonepeiHbOI peAaKIii TOro )X 3aKOHY 3a3HaYasiocs], 10 ONepaTUBHO-PO3IIYKOBI 3aX0/H, TIOB’5I-
3aHi 3 TAMYACOBUM OOMEKEHHSM NpaB JIONMHH, IPOBOISITHCS 3 METOIO 3aM00IraHHs TSHKKUM
Ta 0COOJMBO TSKKUM 3JI0YMHAM, iX HPUITMHEHHS 1 pO3KPUTTS. B Toii ke yac, He3Baxaloun Ha
BUKOPHUCTAHHS y moriepeaHiit penaxuii 3akony «IIpo OPI» mporo tepminy, foro 3mict npu
LIOMY HE PO3KPUBABCHL.

Haromicte umHHOIO penakimie 3akoHy Yipaiaum «IIpo Mimimio» y4acTb y pO3KpPHUTTI
KPUMIHAJIBHUX MPaBONOPYLIEHb Y MOPSAKY, NependadyeHoMy KpUMIHAJIbHUM MpOLECyallb-
HUM 3aKOHOJIABCTBOM, BU3HAYAETHCS CePel] OCHOBHUX 3aBIaHb MiMiMii (CT. 2). BTiM, okpemoro
HOPMAaTUBHOTO NopsAAKy po3kpurTs 3nounHUiB KIIK we mictute. [lonepenns pemaxuist Bid-
noBiHOT HOpMU 3aKoHY «IIpo Mimimito» BU3HAYaIa PO3KPHUTTS 3JI0YMHIB Y IEPETTiKY OCHOBHHIX
3aB/IaHb MiJIii, 3arajJoM. 3a Takoro K aHaJIoTiero 3MiHeHa i crarTsd 10 1bOT0 3aKOHY, 32 KOO
3aMicTh 000B’ 3Ky PO3KPHBATH 3JI0YMHH, HA MIIIIIIO MTOKIIAa€ThCs 000B’ 30K OpaTH ydacTh
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Y PO3KPHUTTI KPUMIHAEHIX ITPABOTIOPYIICHD Y TIOPSIKY, ITepea0adeHOMYy KPpIMiHAIEHUM TIPO-
[ECYaATbHUM 3aKOHOMABCTBOM. CYyTTEBOIO HOBAITIE€I0 PO3IVISITYBAHOTO 3aKOHY TaKOXK € 3MiHA
pemakriin. 10 4. 1 ct. 11 «IIpaBa mimirtii». Y gaHiit HOpMi IpaBo 3AIHCHIOBATH Ha IiICTaBax i B
TTOPSIZIKY, BCTAHOBJIEHUX 3aKOHOM, TVIaCHI Ta HETJIACHI ONIEPaTHBHO-PO3IITYKOBI 3aX0IH 3 METOIO
PO3KPUTTS 3JI0YHMHIB 3aMiHCHO Ha TIPaBO 31MCHIOBATH HA TMICTaBaX 1 B IOPSIKY, BCTAHOBIIC-
HUX 3aKOHOM, TJIACHI Ta HETJIACHI OTIEPAaTHBHO-PO3IITYKOBI 3aX0JIH.

[IpoanarnizoBani HAMH HOPMH 3aKOHOJIABCTBA JI03BOJISIOTH 3pOOUTH TE€BHI IPOMIXKHI BHC-
HOBKH III0JI0 PO3IISTyBaHOT IIPOOIIEMH:

1. ITizpo3ainu KapHOTO PO3IIYKY, SIK, 3PEIITOr0, 1 iHII onepatuBHi miapo3ainn OBC Ykpai-
HHU, 1110 31HCHIOIOTH OTIEPaTHBHO-PO3IIYKOBY AISUIBHICTH Y TIOBHOMY 00CS31, MalOTh IOBHOBA-
JKEHHS IPUHAMATH JIMIIE Y9aCTh Y PO3KPUTTI 3JI0YMHIB B MTOPSJIKY, IEpea0aueHOMY KPUMiHAITb-
HUM TIPOIECYaIbHUM 3aKOHOMABCTBOM. [IpoTe mOTpiOHO BpaxoByBaTH, IO BiANOBIIHE
3aKOHO/IABCTBO PEIIAMEHTY€ ITUTaHHS KPUMIHAIBHOTO MTPOBA/IKEHHS, SIKE Ma€ OyTH po3rodare
BiJIpa3y MicIisi BUSBICHHS 00CTaBUH BYMHEHHSI KDUMIHAIBHOTO 3JI0YHHY.

2. 3aKoHOM He TependaueHa MOXKIIMBICTh 3IIMCHEHHSI ONEPaTHBHO-PO3LIYKOBUX 3aXOIiB
3 METOIO PO3KPHTTS 3JI0YMHIB. BpaxoByioun, 1110 ONepaTHBHO-PO3IIYKOBI 3aX0/M CTAHOBIISTH
3MICTOBHE BHPaKEHHS ONIEPaTUBHO-PO3IIYKOBOT AisUIBHOCTI B3araji, MOTPiOHO KOHCTaTyBaTH
CYTTEBE 3aKOHOJIaBUE 3BYKEHHS CIIEKTPY 3acTocyBanHs OPJ] 11010 mpoTH/IiT 37I04MHHOCTI.

3. Hopmu 3akoHOABCTBA, SIK YMHHI, TaK 1 Ti, [0 AiSUIA PaHIIIe, HE BU3HAYAFOTh MOHSTTS Ta
3MICT JiSUTBHOCTI OO PO3KPHUTTS 3JI0UHHY.

[TuranHst opraHizamii pO3KpUTTS 310YMHIB OpraHaMK BHYTPIILHIX CIIpaB JOHeJaBHA pervia-
MeHTyBanucs [1o10keHHSIM ITPO OCHOBH OpraHi3alii pO3KPUTTS 3I0YMHIB OpraHamMy BHYTPIiLI-
HiX crpaB Ykpainu, BiamoigHo 1o Hakazsy MBC Ykpainn Ne 456 Binx 24.09.2010, sikuit BTpa-
TUB YMHHICTH Ha modarky 2013 poky y 3B’s3ky 3 npuidHaTTssM HoBoro KIIK. CytTeBoto ams
3’siCyBaHHs MIAHATUX HAMU MPOOJIEM € IHTepIpeTallisi HACTYITHUX MOJNIOKEHb TAHOTO HaKazy:

1. Po3KpUTTA 3704MHIB 1 BCTAaHOBIEHHS OCI0, sSIKi X YUMHUIIM, BU3HAYAETHCS B SIKOCTi OC-
HOBHOTO 3aBJIaHHSI OTIEPaTHBHO-CIIYK00BOT JisIIbHOCTI oneparuBHUX migpo3ainis OBC mono
3aXHUCTY JKHTTS, 310POB’sl, paB i cBOOO/ rPOMa/IsiH, BIACHOCTI, IHTEpECiB CyCHiIbCTBA i JIep-
KaBH BiJl MPOTHUITPaBHUX mocsrans (. 1.1).

2. Po3kpuTTs 3104MHy Mae 31iiICHIOBaTHCh B MAKCUMAJIbHO KOPOTKHUI CTPOK Y HOEHAHHI 3
MPOBECHHSM OIePaTHBHO-PO3LIYKOBUX 3aX0MiB 1 cuigumx Aiil (1. 1.3).

3. PO3KpUTTA 37104MHY NOJIATAE B YCTAHOBICHHI BCIX YUaCHHKIB 370YMHY, BUSBIICHHI Ta Ha-
JISKHOMY JIOKyMEHTYBaHHI €I1i30/1iB 1X 3JI04MHHOI AisUTEHOCTI, yCTAHOBJICHHI 1HIINX 00CTaBUH,
110 HiJISIraloTh 10Ka3yBaHHIO Ta MalOTh 3HAYEHHS JUIsl 1boro (11. 1.3).

4. Ha mpaliBHUKIB KapHOT'O PO3LIYKY MOKJIAJICHO 000B 30K 3/1HCHEHHS ONepaTHBHO-PO3-
LIYKOBUX 3aXOiB 3 PO3KPUTTS 3JI0YMHIB, HACAMIEPE TSHKKUX 1 OCOOIMBO THKKUX, & TAKOXK
37I04YMHIB, AKi HaOynu CyCIUIBHOTO PE30HAHCY, YYMHEHHX i3 3aCTOCYBAHHAM BOTHENAIbHOI
30poi, BUOYXOBUX PEUOBHUH, TPYIIO0 OCi0, CEpIfHOTO XapaKTepy, a TAKOK BCTAHOBIICHHS 1 PO3-
IIyK 0cCi0, Kl IX YUUHWIH.

5. BesnocepenHe po3KpUTTS 37I0YMHIB € OCHOBHHM IIOKQ3HUKOM OLIHKH €()eKTHMBHOCTI
JiSTIBHOCTI KOKHOTO OIEPAaTUBHOTO HPAaLliBHUKA CIy>KOM KapHOTO PO3ILIYKY Ta OKPEMOT'O OIle-
partuBHOTO Tigpo3ainy (1. 1.5).

6. 310YMH BBaXKAETHCS POIKPUTHM O€3MTOCEPEHBO OTIEPATHBHUM IIPAIliBHUKOM Y pasi: a)
3aTpUMaHHS 3JIOYHUHIIL Ha MICIli BUMHEHHS 3JI0YMHY 200 3a IMOKa3aHHSAM CBiJIKIB Ta OYEBU/IIB

291



binaes B. O.

TTICJIST IOTO BUMHEHHS; 0) ofiepsKaHHsI OTIepaTHBHOI a00 1HIIO1 iH(opMaIlii mpo 0co0y, SKa BUH-
HWJIA 3710YMH, YM MICIIC3HAXOMHKEHHS PEUOBUX NOKA3IB, 3HAPSAD 3JIOYHHY, SKi CBIIIAThH MPO
BUMHEHHS 37I0YNHY KOHKPETHOIO 0C000t0 200 3HAUTILIN CBOE i ATBEPIKEHHS ITi]] Yac JOCYIIO0-
BOTO CITiZICTBA Ta IMOKJIAZAEHO B OCHOBY OOBHHYBAdICHHSI.

Jlemo iHIMM, TIPOTE HE MPUHIMIIOBO BIAMIHHUM 3a CYTTIO, € BU3HAYCHHS 3MICTY «pO3-
KPUTTS 3JI0YMHIB» BIIOBIIHO IO TOTEpeTHhOro [lomokeHHS PO OCHOBH OpraHizamii po3-
KPHUTTA OpraHaMH BHYTPINIHIX cripaB YKpaiHM 3II0YHHIB 3arajbHO KPUMIHAIBHOI CIIPSIMOBA-
HOCTI, sike Oyno 3arBepmkeHo HakazoM MBC Vkpainu Ne 458 Bim 30.04.2004. BinmoBizHO
JI0 HBOTO, PO3KPHUTTS 3JI0YMHIB BU3HAYAJIOCS SK KOMITJIEKCHA JIISUTbHICTh ONEPATHBHUX Ta iH-
mwx nigpo3ninie OBC, cipsiMoBaHa Ha BCTAaHOBJIEHHS HAsIBHOCTI a00 BiICYTHOCTI CyCITITBHO
HeOe3MeYHOT0 BUHHOTO JIisIHHS, 30UpaHHsl JI0Ka3iB BUHU 0COOH, SIKa HOTO BUMHMIIA, 3 METOIO
HPUTATHEHHS 11 0 KPUMIHAJIBHOT BiJIMTOBIIAIbHOCTI, BiJIIIKOIyBaHHS 30UTKIB, 3aBlIaHUX 3J10-
YUHHOIO JIISUTBHICTIO, BCTAHOBIICHHS TA YCYHEHHS MIPUYHMH 1 YMOB, IIO CIIPHUSIIOTh BYMHEHHIO
3JI04UHIB. PO3KPUTTS 37104MHIB nepeioauae BCTAHOBICHHS Y X011 poBeaeHHs OP3 Ta cigumnx
Jliif 00CTaBHH, IO IMiJISTAI0Th JIOKA3yBaHHIO: MOIIT 3JI0UMHY; BUHA 0COOM; MOTHBIB 3JI0YHHY;
(aKTHYHUX IAaHUX, IO BILIMBAIOTH Ha CTYIIIHb 1 XapaKkTep BiMOBIAAILHOCTI 1 XapaKTepu3yIoTh
TaKy 0coOy; XapakTepy i po3Mipy IIKOH, 3aBIaHOI 3]I0YMHOM; IHIIMX 00CTaBHUHH, IO MAIOTh
3HAYEHHS JJIsl 00’ €KTHBHOTO PO3CIIi Ty BaHHSI.

3 1pOro GAauMMOo, IO ISl PO3KPUTTS 3JI0UMHY MPALiBHUKU ONEPATUBHOTO TiJPO3ALTy Ma-
FOTh BUPILIUTH JJOCTATHBO CKJIAJHUI Ta BIAMOBIIANIBLHUN 00CAT 3324, 3PEIITOr, YCIIIIHICTh
X i IPY [[bOMY BU3HAYAE MTOJIAJIBII MOKIIMBOCTI 3/1IHCHEHHS MIPOLIECYaIbHUX 3aXO0/IIB Y Bifl-
HOILICHH] IMTiI03PIOBAHOTO 1 BU3HAYa€ peajbHy MOKIIMBICTh MPUTATHEHHS HOTO 10 KPUMiHAIb-
HOT BiINOBITaJIbHOCTI Ta MOHOBJIEHHS MOPYIICHNX BHACIIIOK 31I0YMHY MpaB. Buxomsun 3 1po-
T0, MOTPIOHO 3a3HAYUTH, 110 PE3YIIBTATH MPOTHIT 3MI0YMHHOCTI B 3HAYHINM Mipi BU3HAYAIOTHCS
came eEeKTHBHICTIO pOOOTH 3 PO3KPUTTSI 3IOUNHIB.

EdexruBHa npotuais 310unHHOCTI 3acobamu OPJl MoxJMBa Juiie 32 yMOB JOTPUMaHHS
OCHOBHMX BHMOT HAyKOBOI OpraHizaiii Takoi AisUIbHOCTI orepaTuBHUMHM Tifpo3aiiamu. Of-
HI€I0 3 TAKUX BUMOT € HEOOXIJHICTh KOHTPOJIIO, MEPEBIPKH BUKOHAHHS Ta 00Ky MPOBEICHOT
pobotu. Ha Hamry gymKy, cucTeMa Takoro KOHTPOIIO, SKa MoOy/IoBaHa 3a IPUHIMIIOM OOMIKY
PO3KPUTHX 3JI0YMHIB Ta OLIHII YYacTi ONEPaTUBHUX MPALiBHUKIB Ta OKPEMHX MiJAPO3ALUIIB Y
iX po3KpuUTTi, Oyna JOCTaTHHO €(hEKTUBHOIO, aaKe J03BOJSIIA OLIHUTH peajbHi pe3ylbTaTH
MPOBEICHUX 3aXOAiB. 3 1HILOro OOKY, 3aKpiljieHa ChOTOIHI ONEePATHBHO-PO3LIYKOBUM 3aKO-
HOZIaBCTBOM 3arl00DKHa CIIPSAMOBAHICTD JisIIBHOCTI ONEPAaTUBHUX MIAPO3IiIiB, HOTpedye po3-
POOKH cUCTeMH OOMIKY Ta OIIHKU Pe3y/bTaTiB PO(MiIaKTHKHY, IOTIEPEIKSHHS Ta TIPUITHHEHHS
3104nHIB. OCOOMMBO 1I€ CTOCYETBCS IMiAPO3MIITiB KapHOTO PO3IIYKY, €pEeKTUBHA HisIbHICTD
SIKUX ILOZI0 3ar00iraHHs 37I0YMHAM JJ03BOJISIE B OKPEMHUX BHIAJKaX HE JAOMYCTUTH BUHUKHEH-
Hs1 BKpail HeOe3neuHnx HaciakiB. [IpoTe nepcrnekTuBr po3poOKH Takol CHCTEMH BOA4aroThCs
HaMH BKpail CyMHIBHUMH Yepe3 HACTYITHI IPUYNHU:

1. O0’exTHBHA HEMOXIIMBICTH OOJIKY €()EKTHBHOCTI 3aXOIiB 3arajbHOI Ta iHIMBIyaIbHOT
OIIEPATHBHO-PO3LIYKOBOI MPOQITAKTUKH Ta MONEPEIKEHHS 3JI0UMHIB. SIK, HAIPUKIIa/, OL[iHHU-
TH pe3y/IbTaTH BILIMBY HA IIEBHUX 0Ci0 3 BUKOPUCTAHHAM OIIEPaTHBHO-PO3LIYKOBUX MOMKIIUBO-
CTel 3 METO0 HEeJIONYIIEHHsI BYUMHEHHS! HUMH 3JI0YHMHIB? AJKe OTlepaTHBHY iHPOpPMAIIiFO Tpo
BUHHUKHEHHS y 0COOM 33[yMy BUMHUTH 3JI0YMH JIOCTATHBO JIETKO Chalibch(iKyBaTH. 3pemToro,
Taka iH(opMaIlis € JOCTaTHhO BiITHOCHOIO, 0co0a MOXKe i caMa BiIMOBHTHCS Bia peaizarii
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3JI0YMHHOTO 33yMy, a Mii 00 IMiATOTOBKU 3JI0YMHY MOKYTh OYTH TIPHIIHHEHI BHACIIIOK
0aratboX 00’€KTHBHHX Ta CyO’€KTHBHHX TIPHYHUH, SKi HE TIOB’sI3aHi 3 HACHTIIKAMU 3amo0iK-
Horo BIUIMBY. Ha Hamry IyMKy, IOMHMJIKOBUM € CaM IIPUHLIMII 3aIPOBAPKEHHS IOAIOHOI MO-
nerti o0ITiKy pe3yibTaTiB MPOQUTAKTHKA 1 TTOTIEPeHKEHHS 3OYNHIB. Takui MUIX 3arpoiKye
BUHUKHEHHSM 9eProBoi «MIJIbHOI Oyns0arikm». He Tak 1aBHO poBeIeHi KOMIUIEKCHI HAYKOBI
JIOCITIJDKEHHST TTPo0JIeM ONepaTUBHO-PO3IIYKOBOTO 3amo0IiraHHs 3JI0YMHAM CHJIaMH KapHOTO
posmyky [19; 20] BU3HAYAIOTH, STKUM YHHOM MOTPIOHO €(PEKTUBHO 3IMCHIOBATH MiSUTBHICTD
y IIbOMY HarpsMi, MpoTe He HaJal0Th BiIMOBI/I, 32 AKUMH [TapaMeTpaMy Ma€ 3/1iHCHIOBaTHCh
OILIiHKa JIIEBOCTI Ta e(heKTUBHICTh TaKoOi MISUTBHOCTI, K BPaXOBYBaTH BIJIIOBIIHI pe3ynbTaTy,
3IIMCHIOBATH 1X OOJIIK Ta aHaIl3.

2. HekoHTpOIIbOBaH1 MOMKIIMBOCT] 30BHIIITHIX MAHIIMYJISIIIN CYCIUTLHOIO TYMKOKO, BUIIAJKH
iH(OpMAIIITHOTO HATHITAHHS 3arallbHOTO HETaTHBY OO PE3YNIBTATIB JISTIBHOCTI JICpKABH Y
MPaBOOXOPOHHIH cdepi. Lle BU3HaUae CyTTEBY BIJHOCHICTD y PE3yNbTaTax OLIHKH CYCIUTBHOT
TYMKH, 3 SIKOIO, K BBKAETHCS, Y «IEMOKPATHUHNX KpaiHax» OLIHIOETHCS CTaH MpodiIakTH-
KM 3JI0YMHHOCTI.

3. Bkpaii Maiuii BiJICOTOK BHIIQJIKIB TIPUIMHEHHS 3JIOYUHIB IMiJPO3ALIaMH KapHOTO PO3-
HIYKY B pe3yJbTaTi 3/1iiiCHEHHS 3aM001KHIX ONEpaTHBHO-PO3IIYKOBUX 3aXOiB MICIIS TOYATKY
KpUMiHaJIbHO-KapaHuX Jii. BilnosigHO, OIiHKA CTaHy 3armo0iraHHs 3J0YMHAM 32 MOKa3HU-
KaMH X MPUIMHEHHS, HE MO)Ke OyTH MOKIJIaJIeHa B OCHOBI aHaJi3y pe3yJbTaTiB 3amo0iKHOT
JISTBHOCTI OTEPAaTUBHUX ITiIPO3JILIIB.

Buxonsun 3 nepen0adeHX YMHHUM 3aKOHOJIABCTBOM ITOBHOBA)KEHB I 4ac 3/iHCHEHHS
OP/1, 06’exTrBHA OLIiHKA pe3yNbTaTiB MPOTHAIT 3MOYMHHOCTI MiAPO3AiIaMH KApPHOTO PO3LIYKY
Ta OKpPEMUX OMNEPATUBHUX MPALiBHUKIB MOKe OyTH 3iliCHEHa JIMILIE HA OCHOBI OONIKY MO-
Ka3HUKIB BUSBJICHUX (DaKTiB KPUMiHAIBHUX 3JI0YMHIB (y BUTIaAKAX HEHAJXOMKEHHS 3asBH U1
MOBiIOMJICHHS TIPO 11e) Ta 0ci0, SIKi TOTYIOTh BUMHEHHS 3JI0YMHY AJI 30IHCHEHHS Y iX BiTHO-
LICHH] KOMIUIEKCY ONepaTHBHO-PO3IIYKOBHX 3aXO0iB.

BucnoBku. Buknaziene no3Bosisie 3p0OUTH HACTYIIHI BUCHOBKH:

1. CyuacHi mpaBoBi yMOBH HE CHPHSAIOTH OBHOLIIHHOMY OpraHizauiiHoMy 3a0e3Me4eHHI0
JisUTBHOCTI Mipo3aitiB kapHoro po3iyky OBC Vkpainu. PeaibHi MOXKIMBOCTI OIIHKH Ta
aHali3y e(eKTUBHOCTI ONEpaTHBHO-PO3IIYKOBHUX 3aXOJiB, 00 €KTHBHO, MOXYTh OyTH 37iHcC-
HEHi JIMIIEe 3a pe3y/braraMy OIepaTUBHOTO MOIIYKy — okpeMoi ¢popmu OP/l, sika nepenbauae
TisUTBHICTD 3 BUSBICHHS Ta IEepeBipKy iH(OpMALi po paHilie HeBiJOMHUX 0ci0 Ta (axTH, 1o
CTAHOBJIATH onepartuBHUH iHTepec. Lle, pakTuuHo, 3By)Xye MOTEHIian onepaTuBHO-PO3IIYKO-
BOI IPOTHJIIT 37TOYMHHOCTI.

2. AHai3 Tonepe/iHiX pe3yabTaTiB 3anpoBakeHHs 3akoHomaBunx Hoarlii (KIIK, 3akon
«ITpo OPl») B poboTy ornepaTnBHUX MiAPO3AUIIB CBITYUTB PO TE, 10 3aKOHOIABLIEM He OyIIo
BPaXOBAaHO BaKJIMBI MOTPeOH ONTUMAIBLHOTO HOPMAaTHBHO-IIPABOBOTO 3a0€3MeUeHHS IPOTHI]
37104MHHOCTI. PaKTHYHE YCYHEHHS MIPaBOBHUX MOXJIMBOCTEH PO3KPUTTS 3JI0YMHIB OIEPATUB-
HUMH IIPO3/IIIAMH CTaBUTb ITiJ] CYMHIB CaMy MOMJIMBICTh €)EKTUBHOT IMPOTHIii 3TOYMHHOCTI
3acobamu OP/I.

3. IlorpeOyroTh mepermisany okpeMi HopMu KpHMiHanIbHOTO MpoLEcyaIbHOTO KOJEKCY Ta
3akoHy «IIpo omepaTMBHO-pPO3IIYKOBY HisUIBHICTB)» IIOAO HOPMATHBHO-IIPABOBOIO BH3HA-
YeHHsI TIOHATTS PO3KPHUTTA 3JI0YMHIB, 3MICTy TaKOl JISIIBHOCTI Ta 00OB’S3KIB ONIEPATHBHUX
MAPO3IUTIB 3MIHCHIOBATH PO3KPHUTTS 3JI0YHHIB.
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Buasies B. O. O He00X01UMOCTH 3aKOHOJATEJIbHOI0 3aKPEIICHHs BOIPOCOB, CBA3AHHBIX € PACKPBI-
THeM NpecTynJieHuii (M0 aHAIU3Y JAesiTeTbHOCTH MOAPa3/ieJioB yroaoBHoro posbicka OB/l Ykpaunsr) /
B. O. BuasieB // Yuensie 3anncku TaBpuuecKoro HallMOHAJILHOTO YHHBepcHuTeTa MMeHn B. 1. Beprajckoro.
Cepust: IFOpuamyeckue Hayku. — 2013, — T. 26 (65). Ne 2-1. — Y. 2. — C. 288-296.

B crarbe npoananusupoBaHbl OOIIME MOJOXKEHHS, PEIAMEHTUPYIOLIME PACKPBITUE NPECTyIUICHUH 10
BCTYTUIEHHS B CHiTy KpHMHHAIBHOTO TIPOIIeCCyaTbHOTO KoJiekca YKkpanHbl. JlokazaHa HE0OXOIUMOCTh 3aKOHO-
JIaTeJIbHOT'O 3aKPEeIIeHUs] BOIPOCOB, CBSI3aHHBIX C PACKPBITUEM IPECTYIJICHUH B HOBBIX IIPABOBBIX YCIOBHSIX.

Kniouesnle cnoga: pacKkpuITHE MIPECTYTUICHNH, ONIEPaTHBHO-PO3BICKHOE MPEyIPEKACHNE IPECTYIIICHHH,
TMOJIpa3/IeNICHUs] yTOJIOBHOTO PO3bICKA, TPOTUBOIEHCTBUE MPECTYTHOCTH.

ABOUT THE NECESSITY OF THE LEGISLATIVE FIXING OF QUESTIONS, RELATED
TO OPENING OF CRIMES (TO ON BY THE RESULTS OF ANALYSIS OF ACTIVITY OF
SUBDIVISIONS OF CRIMINAL SEARCH OF ORGANS OF INTERNAL AFFAIRS OF UKRAINE)

Bilyaev V. A.

Donetsk Law Institute of Ministry of Internal Affairs of Ukraine
Donetsk, Ukraine

Subdivisions of criminal search are the basic link of operative-search counteraction most dangerous crimes
against personality and against a propert. Estimation of basic results of counteraction criminality during great
while was carried out on the basis of indexes of opening of crimes. The article of a 7 Law of Ukraine foresaw
«About operatively-search activity», in particular, the duty of operative subsections to carry out operatively-
search measures on opening of crimes. However, as a result of entering into force of the new Criminal code of
practice of Ukraine and reformation of operatively-search legislation, by a law the not foreseen possibility of
realization of operatively-search measures with the purpose of opening of crimes. As a result of introduction
of new legislation the removal of legal possibilities of opening of crimes took place by operative subsections,
that puts under a doubt possibility of effective counteraction criminality facilities of operatively-search activity.
Objective impossibility of account of efficiency of measures of general and individual operatively-search
prophylaxis and warning of crimes is well-proven in the article. Certainly, that on a new legislation estimation
of results of counteraction criminality by operative subsections and them separate workers can be carried out
only on the basis of account of indexes of found out the facts of criminal offences and persons, which prepare
the commissions of crime, which are insufficient from point of providing of valuable counteraction criminality.
It is well-proven that the separate norms of the Criminal code of practice and Law of Ukraine need revision
«About operatively-search activity» in relation to normatively legal determination of concept of opening of
crimes, maintenance of such activity and duties of operative subsections to carry out opening of crimes.

Key words: opening of crimes, operatively-search warning of crimes, subdivision of criminal search,
counteraction of criminality.
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